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IN THE COURT OF THE SESSIONS JUDGE ::::::: NALBARI 

    
                              Present  :    Mrs. S. Begum. 
                                                 Sessions Judge, 
                                                 Nalbari. 
    

Sessions Case No : 163/16 
                                      u/s- 366 IPC. 
                               

   State of Assam     

     ……..Complainant  

                                    -Vs- 

   Nip Barman 

      ....…Accused person 

 

Appearance :-  

 For the prosecution  :  Mr. D. Barman, PP 

          For the  defence  :  Smti Dipali Baruah,   
       Advocate 
   

          Date of argument  :   21/12/2018 

          Date of Judgment  :   21/12/2018 

  
     

J   U   D   G   M   E   N   T 

 

1.  The prosecution case which is reflected in the ejahar lodged 

by one Abani Talukdar on 13/12/15 is that on that very day at about 

9:00 AM his daughter Chayanika Talukdar (hereinafter referred as 

“Miss X”), aged 16 years, went out from his house to attend tuition at 

Balitara Girls High School but she did not return to home. They 

searched for the victim but could not trace her out. It is stated that 

on the same day at about 2:53 PM the accused Nip Barman called 

using the mobile number 872399492 to the mobile number of 

informant i.e. 9678997952 and informed that he took away his 

daughter. It is also stated that the accused also threatened his family 

with dire consequence if they search for the victim. On the basis of 
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the ejahar Ghograpar PS Case No. 237/15 u/s- 366(A)/506 IPC has 

been registered.  

 

2. The police force set into motion on receipt of the ejahar and 

on completion of the investigation police submitted charge-sheet u/s-

366(A)/506 IPC against the accused Nip Barman. 

 

3. While the accused entered into his appearance in the court of 

learned CJM, Nalbari in GR Case No. 1865/15 (corresponding to 

Ghograpar PS Case No. 237/15), the learned CJM, Nalbari committed 

the case to the court of sessions as the case is exclusively triable by 

the court of sessions. The accused person while appeared before this 

court, getting prima-facie material against the accused charge was 

framed u/s-366 IPC and read over to the accused to which he 

pleaded not guilty and claimed to be tried.   

 

4. The prosecution to bring home the charge against the 

accused examined as many as 6 witnesses including the M/O. The 

case of the accused is of denial.  

  

POINT  FOR  DETERMINATION. 

5. Whether the accused on 13/12/15 at 9:00 AM at Chengnoi-

Balitara road under Ghograpar P.S. kidnapped “Miss X” with intend 

that she may be compelled to marry against her will or in order that 

she may be forced or seduced to illicit intercourse and thereby 

committed an offence punishable u/s- 366 IPC? 

 

DECISION AND REASONS THEREOF  

6. Now let me scrutinize and appreciated the evidence on record 

to arrive at a just decision. First of all let me discuss the evidence of 

PW-1, who is the victim. She during her evidence disclosed that at 

the time of occurrence she was a student of Class X at Balitara Girls 

High School. On the day of occurrence while she was coming from 
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her tuition class, the accused kidnapped her near from the said 

school. It is stated that that accused proposed her to come with him 

to the house of his aunt Arati. Thereafter he went with the accused 

by his motorcycle. It is stated that the accused in stead of going to 

the house of his aunt Arati, took her to a house of other person and 

the accused kept her there for 3 days. She disclosed that the accused 

did not establish any physical relationship with her. 3 days 

subsequent to the incident police along with her father recovered her 

at the said house. Thereafter she was brought before the doctor and 

her medical examination was done. She was also  brought before the 

magistrate and her statement u/s- 164 CrPC was recorded by the 

magistrate. She exhibited Ext-1 as her statement recorded u/s- 164 

CrPC. This witness was cross examined at length. During cross 

examination she admitted that she disclosed before the magistrate 

that she had love affairs with the accused and as her parents were 

willing to get her marry with someone else, so she herself eloped 

with the accused.   

 

7. PW-2, Abani Talukdar who is the informant cum father  of the 

victim disclosed during his evidence that on the date of occurrence 

his 15 years old daughter went to he tuition class and he was at his 

paddy field at that time. While he came to home, at about 2:30 PM 

his relative Kamal Kalita informed him that one Nagen Haloi informed 

him that the accused took away his daughter by a motorcycle. 

Thereafter, he inquired Nagen Haloi about the incident. On being 

confirmed that the accused took away his daughter, he lodged the 

ejahar at Dhamdhama OP. He exhibited Ext-2 as the ejahar. 3 days 

subsequent to the incident as he could know that the victim was at 

Murkuchi village so he informed the same to the O/C, Dhamdhama 

PS and he along with police of Dhamdhama OP went there and 

recovered the victim. Thereafter medical examination of the victim 

was done and the victim was also brought before the magistrate 

where her statement u/s- 164 CrPC got recorded by the magistrate.  
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During cross examination he revealed that he did not submitted any 

school certificate of the victim to the police. He reiterated that he 

does not know the date of birth of the victim. 

 

8. PW-3 Archana Barman is the cousin sister of the victim. She 

during her evidence disclosed that on the day of occurrence at about 

11:30 AM, the victim came to her house and kept her bicycle at her 

(PW-3) house saying that she is going to attend marriage ceremony 

of her friend. Keeping the bicycle at her house the victim went out 

from her house. On the next day the father of the victim came to her 

house and took the bicycle with him. He also informed her that the 

victim  fled away on the previous day with accused Nip Barman.  

 

9. PW-4, Dr. Urmi Devi Choudhury is the M/O who examined the 

victim. During her evidence she disclosed that  

On 12/12/2015 at 11:30 AM she examined the victim at SMK Civil 

Hospital Nalbari and during examination  she found the following: 

  External genitalia was healthy. Hymen torn, but 

healthy. Vagina and cervix found healthy. Vagina admits 2 fingers 

easily. Uterus was normal in size and anteverted. Vaginal swab was 

sent for test to see presence of sperm, but no sperm seen. Her last 

menstrual period was day-12. USG of lower abdomen was done and 

the report shows no significant finding. As per the radiological report 

the age of the victim was estimated below 18 years and above 16 

years. She opined that the victim was not consistent with recent 

sexual intercourse or assault. She exhibited Ext-2 as the medical 

report and Ext-3 as the X-Ray report. 

 

10. PW-5 Arup Talukdar is the cousin brother of the victim. He 

during his evidence disclosed that on the day of occurrence, while he 

returned to his home from Nalbari, he heard from the mother of the 

victim that the victim eloped with accused Nip Barman. Thereafter, 

he along with the father of the victim went in search of the victim. He 
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disclosed that on the next day of occurrence he accompanied police 

to a place of Baksa District and the victim was recovered from a 

house. During cross examination he revealed that now the marriage 

between the accused and the victim is fixed at the consent of the 

guardian of both the sides. He also admitted that the victim was a 

major girl at the time of occurrence.  

 

11. PW-6 Kamal Kalita is the maternal uncle of the victim. He 

during his evidence disclosed that on the date of occurrence, the 

father of the victim informed him over phone that the victim eloped 

with accused Nip. Thereafter, he accompanied the father of the 

victim and the father of the victim inform about the incident to 

Dhamdhama OP. It is disclosed that police recovered the victim from 

a house which is situated at Baksa district and he accompanied the 

police at the time of recovery of the victim. During cross examination 

this witness supported the suggestion that the victim was a major girl 

at the time of occurrence; that as the father of the victim arranged 

her marriage with another boy, so she eloped with the accused. He 

also disclosed that now within short time, social marriage will be 

performed between the victim and the accused as per consent of 

guardian of both the sides.  

 

12. It is argued by the learned defence counsel that the informant 

instituted a false and fabricated case against the accused. It is 

submitted that in the ejahar allegation was brought that the victim 

was kidnapped by the accused. But from the statement of the victim 

recorded u/s- 164 CrPC, it is clear that the victim herself eloped with 

the accused. It is submitted that without any basis the accused 

person has been implicated and that the accused deserves to be 

acquitted. 

 

13. On the basis of the evidence on record let me discuss whether 

the prosecution has been able to bring home the charge against the 
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accused. In the instant case, the statement of the victim recorded 

u/s- 164 CrPC shows that she had love affairs with the accused and 

as her father arranged for her marriage with another boy, so she 

herself called the accused to the post office and though the accused 

initially did not want to take her with him, yet she forcefully went 

with the accused and stayed at a “sangha” house situated at Barama. 

Though the victim disclosed in her examination in chief that she was 

kidnapped by the accused yet in her cross examination she admitted 

about the above  statement given by her u/s- 164 CrPC. 

Contradiction between her evidence before this court with her earlier 

statement recorded u/s- 164 CrPC where she claimed that she forced 

the accused to take her with him as she had love affairs with the 

accused and as her father arranged her marriage with a different boy 

makes her evidence regarding kidnapping before this court most 

unreliable and unworthy of credence. Apart from this if she would 

have been kidnapped by the accused, she would have definitely 

raised hue and cry while the accused instead of taking her to the 

house of his aunt brought her to the house of other person. She also 

could have raise hue and cry at the place where she was kept after 

the alleged kidnapping so as to save her life. But she did not raise 

any hue and cry to escape from the said place. She nowhere stated 

that she was confined and that she was not allowed to come out 

from the said house by the accused. So she could have easily inform 

the neighbour of the said house or the inmates of the house, where 

she was kept, about her kidnapping. She could also have try to flee 

away from the said place, if she was confined. Her evidence reflects 

that she did not try to escape while she was allegedly kidnapped and 

kept in the house of other person. Her close relatives PW-5 and PW-6 

testified that the victim herself eloped with the accused. From the 

above discussion it is clear that the victim herself eloped with the 

accused as per her own accord. She is found to be a consenting 

party.  
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14. As the consent of a minor doest not amount to a valid 

consent, now let me come to the point whether she was below 18 

years of age at the time of incident. In the instant case medical 

evidence shows the age of the victim as above 16 years and below 

18 years. However, as per the medical jurisprudence the age may 

vary 2 years on either side. So possibility cannot be ruled out that the 

victim was 18 years at the time of occurrence. The father of the 

victim though claimed that the age of the victim was 15 years at the 

time of occurrence yet he could not say about the date of birth of the 

victim. No school certificate has been submitted to establish that the 

victim was below 18 years at the time of occurrence. PW-6 Kamal 

Kalita, who is the maternal uncle of the victim, on the other hand 

testified that the victim was a major girl on the date of occurrence 

and that the victim herself eloped with the accused as the father of 

the victim arranged for her marriage with another boy. There is no 

age proof documents or birth certificate or school certificate to 

establish that the age of the victim was below 18 years on the date 

of occurrence and the evidence of the victim  and her father relating 

to  the age of the victim is found to be doubtful. As per medical 

jurisprudence the radiological age of the victim may be above 18 

years, if we count the variation of 2 years on the greater side. As per 

the criminal jurisprudence in such a situation the view preferable to 

the accused should be accepted. In view of the above circumstances 

I am of the opinion that the victim was a major girl at the time of 

occurrence.  

 

15. Marshalling the evidence on record it appears that  the victim 

was a major girl on the date of occurrence. It is already discussed 

that the victim is a consenting party. Prosecution has miserably failed 

to establish a case u/s- 366 IPC against the accused beyond 

reasonable doubt. On benefit of doubt, the accused is acquitted. 
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16. Accordingly, the accused Nip Barman will go on a fresh bail of 

Rs. 10,000/- with surety of like amount u/s- 437-A IPC assuring that 

he will appear before the higher court as and when such court issue 

notice in respect of any appeal or petition filed against the judgment 

and order of this court. 

 

17.  Judgment is pronounced at the open court in presence 

of the accused.  

 

18.  Judgment written in separate sheet be kept with 

record. 

 

Given under my hand and the seal of this court on this the 

21st day of  December, 2018 

 

      Sessions Judge 
            Nalbari 
 
 
Dictated and corrected by me                                          
 

 
        Sessions Judge 
             Nalbari 
 

 
A P P E N D I X 

 

A. Prosecution witness. 

 

   PW-1 Miss X (Victim) 

  PW-2 Abani Talukdar (Informant) 

 PW-3 Archana Barman 

 PW-4 Dr. Urmi Devi Choudhury (M/O) 

 PW-5 Arup Talukdar 

 PW-6 Kamal Kalita 
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B. Defence witness. 

 

  Nil. 

 

C. Prosecution Exhibit. 

 

 Ext-1 164 CrPC Statement of the victim  

 Ext-2 Ejahar. 

 

  

D. Defence  Exhibit. 

 Nil. 

                                                                 

                                                                   Sessions Judge, 
                                                                    Nalbari. 

 


